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THE FISHERMAN’S CONSTITUTIONAL 
RIGHT TO CATCH FISH AND THE 


POWER OF THE LEGISLATURE TO 
REGULATE SUCH RIGHT. 


The editor is a fisherman and may, 
therefore, for that reason, be not alto- 
gether unbiased in his comments on the 
recent case of State v. Blanchard. 189 
Pac. 421. However, since the editor rare- 
ly ever catches a fish. it may be he can 
bring himself to view the restrictions im- 
posed in this case on the right to fish with 
some equanimity. 

The decision is by the Supreme Court 
of Oregon where the Chinook salmon 
flourishes in all its glory. Salmon is to 
Oregon what mackerel is to Massachu- 
setts and red snapper to Louisiana and 
other Gulf states. It is the food of the 
people and its exportation one of the chief 
industries of the state. But we have 
never read a higher tribute to the poor, 
harassed fish of the sea than that which 
Chief Justice McBride, in the instant 
case, pays to the salmon fisheries of Ore- 
gon when he says: 

“It is needless to say that the fishing 
interest is of large importance in the in- 
dustries of Oregon. The production of 
cereals at present brings in a greater 
gross income, but involves a gradual de- 
crease in the fertility of the soil. The 
sheep and cattle raising industry is a 
great income producer, but with each 
succeeding year the pastures are denud- 
ed, and in some localities they tend to 
approach a condition of barrenness. Not 
so the fishing industry. The unharvested 
sea is its pasture, and at trifling expense 
comparatively it can be maintained for- 
ever in its original productiveness, and 
has brought and is still bringing into the 
state millions of dollars annually, the 
greater part of which is ‘clear gain.’” 








With these views of the importance of 
the fishing industry it was easy for the 
Court to sustain certain statutory regula- 
tions which were alleged to be in viola- 
tion of the Constitution. Those regula- 
tions to which objection was made are 
contained in General Laws 1915, Chapter 
49, which provides that it shall be unlaw- 
ful for any person to construct or oper- 
ate any trap, weir, fishing dam, or fish 
wheel in any of the following named 
streams, or to operate any set net or 
other fixed appliance which shall extend 
more than one-third across any of the 
waters theerof’: ‘“Williamette River and its 
tributaries, Rogue River and its tribu- 
taries,” etc., the section proceeding to 
name twenty-three rivers of the state, 
omitting many others in which salmon 
are to be found. 

The defendant was charged with the 
unlawful operation of a set net in the wa- 
ters of Hoquarton Slough, one of the 
streams mentioned in the list of rivers in 
the statute we have quoted. 
tended that it was a matter of common 
knowledge that there are a very large 
number of streams and lakes which 
empty into the ocean and which contain 
large numbers of salmon and other ana- 
dromous fish, which are not included in 
the scope of said statute; and that there- 
fore the Act of 1915 was unconstitutional 
as special jegislation. 


He con- 


This contention raised a sharp issue 
of the right of the Legislature to make a 
crime of one kind of fishing in one river 
which was not a crime in an adjoining 
stream. The defendant contended that 
there was no difference the 
streams in which set net fishing was pro- 
scribed and those in which it was _per- 
mitted; that the law was not a general 
law applying to streams of a certain char- 
acter or description, but only to certain 
named streams. ‘The defendant also 


between 


contended that a farmer living in one 
county 


if he 


would commit a crime 
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stretched a set net across a stream on 
which he lived while a farmer in an ad- 
joining county could commit the same 
act, in the stream upon which his farm 
abutted, with impunity. 


The Court, in answer to the second 
contention of defendant, denied that an 
abutting owner had any better right to 
fish in a stream than any other citizen 
of the state. “This argument,” the Court 
said, “ignores the repeated decisions of 
‘our own and other courts that nobody 
has an absolute right to fish in the waters 
of this state; that the property in fish, 
abounding in the waters of this state, 
so far as they can he said to be prop- 
erty, is in the state in trust for the peo- 
ple, and, so long as it does not discrimi- 
nate between citizens, the Legislature 
may prescribe the time in which and the 
method by which the fish may be taken, 
and the waters from which they may be 
taken. As the Lord said, ‘Ye shall not 
eat of every tree of the garden,’ so the 
state may say, ‘You shall not fish in ev- 
ery stream in the state.’ The restriction, 
in its substance, does not apply to the 
water or the locality of the stream, but 
to the fish that abound therein. It is the 
command of the quasi proprietor, desig- 
nating upon what terms its property 
shall be enjoyed—by the citizens and 
by every citizen upon the same terms.” 





All fishermen will be delighted at this 
clear enunciation of their right to fish in 
any of the waters of the state free from 
the assertion of superior piscatorial rights 
therein by abutting owners. The distinc- 
tion made by the Court is clear. Fishing 
laws do not regulate the waters where 
the fish are, but the fish in the waters, or 
rather the right to appropriate such fish. 
No law could say that the people of X 
county shall not catch fish—that would 
be a special law—but it can say that no 
one shall catch fish in certain streams in 
X county. That would be a general law 
applying to all the people of the state 








with respect to certain streams over 
which the state is the quasi proprietor. 

In support of his contention that there 
was no reasonable ground for picking out 
certain streams upon which the restric- 
tions shall operate, and exempting others 
the defendant called upon the Court’s 
own fishing experience to bear him out, 
saying in his brief that “we believe that 
every member of the Court knows 
experto crede that there is not a stream 
emptying into the Pacific Ocean but has 
salmon in it.” The defendant cited two 
examples, Devil’s Lake and Siletz River. 
This declaration is splendid testimony to 
the fact that the members of this Court 
are enthusiastic disciples of Isaak Wal- 
ton. The Chief Justice, while evidently 
flattered by the compliment, was not so 
sure of his “expert knowledge” of the 
“haunts of the fishes,” but said that “in 
justice to the framers of the law the 
writer, who is familiar with most of the 
streams mentioned in the act, will say it 
appears to him that the Legislature made 
an approximately fair classification, and 
that in fact salmon in numbers sufficient 
to make the waters of Devil’s Lake com- 
mercially of importance do not abound 
there, while they do so abound in the 
Siletz River and its tributaries, but 
whether or not he is mistaken in this is 
of no importance.” 

The decision of the Court on the ques- 
tion of what is a local law is quite ac- 
curate while the defendant’s contention 
proceeded on a misconception of the mean- 
ing of the term, special legislation. The 
Legislature may pick out one river, one 
shore line or one highway and pass a law 
applying to all citizens in respect to such 
river, or such shore line, or such high- 
way and the law is a general one. But 
if the Legislature should attempt to reg- 
ulate all the rivers, or all the shore lines, 
or all the highways in the state and ap- 
ply the restriction to the inhabitants of 
one particular county the law would be 
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local and in violation of the Constitution 
as special legislation. The test is not 
the geography of the restriction but the 
universality its to all 
the people of the state. See Williams v. 
People, 24 N. Y. 405; Burnham v. Web- 
ster, 5 Mass. 266; Harper v. Galloway, 58 
Fla. 255, 51 So. Rep. 226, 26 L. R. A. (N. 
S.) 794, 19 Ann, Cas. 235. 


The enthusiastic angler can take re- 


of application 


newed comfort in this decision in that it 
establishes his right to fish anywhere in 
the state proper regulations. It 
makes clear, also, that these regulations are 
made not to annoy him but for his benefit 


under 


and the preservation of the fish (two ap- 
parently inconsistent but really complemen- 
tary conditions); and that the legislature 
of a state is not limited by the geography 
of its waters, but may make its regulations 
to conform to the actual needs and peculi- 
arities of every lake, river and slough with- 
in its jurisdiction. Long live the fish to 
supply the tables of the people with food 
and the'desire of the fisherman for clean 
sport. 








NOTES OF IMPORTANT DECISIONS. 


IS ABSOLUTE UNIFORMITY IN ADMI- 
RALTY LAW ESTABLISHED BY THE 
CONSTITUTION.—It seems to us that in the 
recent case of Kinckerbacker Ice Co. v. Stew- 
art, 40 Sup. Ct. Rep. 438, the Supreme Court 
has added something to the Constitution that 
is not there. By a vote of five to four the 
Supreme Court holds that Congress has no 
power to provide for the enforcement of the 
various state Workmen’s Compensation Acts to 
cases occurring on the navigable waters of the 
United States. 

In this case the widow of William M. 
Stewart, a bargeman on the Hudson River, 
made a claim under the Workmen’s Compen- 
sation Law of New York for the death of her 
husband who was drowned in the river while 
in the employ of the defendant. The claim 
was allowed by the New York Courts (226 
N. Y. 302, 123 N. E. 382) on the ground that 
the Amendment of Oct. 6, 1917 to the Ju- 





dicial Code saved to claimants the rights and 
remedies under the workmen’s compensation 
laws of any state. 

A previous exception to the jurisdiction in 
admiralty provided that jurisdiction in admi- 
ralty was granted to the District Courts “saving 
to suitors in all cases the right of common 
law remedy where the common law is compe- 
tent to give it.” This exception was practically 
nullified by the Supreme Court in Southern 
Pacific Co. v. Jansen, 244 U. S. 205, 37 Sup. Ct. 
524, L. R. A., 1918, C, 451, Ann. Cas., 1917 E. 
900. In that case the Court held that no rule 
of law established by the courts or the leg- 
islature of a state could change the “general 
maritime law as accepted by the federal 
courts.” In that case the Court held that the 
New York Workmen’s Compensation Law was 
not part of the common law and that for that 
reason and for the reason that it changed the 
rules “adopted by the Constitution” it could 
not apply to cases arising in admiralty. 

In the Jensen case, however, the Court held 
that “Congress has paramount power to fix 
«nd determine the maritime law that shall pre 
vail throughout the country.” Acting on this 
declaration of its power in the premises Con- 
gress provided directly for the enforcement in 
admiralty cases of the “rignts and remedies 
under the workmen’s compensaticn law of any 
The Court now declares that Congress 
cannot delegate its power to regulate admiralty 
jurisdiction and that any changes in admiralty 


state.” 


rules must be made by Congress and ‘‘must be 
uniform throughout the United States.” We 
in requiring that the admiralty 
iaw shall be uniform throughout the country, 
the Court had added something to the Con- 
stitution that is not in that instrument and to 
such extent has attempted to amend that instru- 
ment. 


contend that 


Sec. 2 Art. 3 of the Constitution provides 
that the judicial power shall extend to all 
cases of admiralty and maritime jurisdiction. 
Article 1, Sec. 8, authorizes Congress to make 
necessary and proper laws for carrying out 
the granted powers. There is nothing in the 
Constitution that prohibits Congress from mak- 
ing a different rule in one state or section of 
the country from that in another. In fact the 
present maritime rules and regulations are not 
uniform. The maritime regulations governing 
pilots in interior waters are different from 
regulating pilots on seaboard waters. 
But the Supreme Court declares that as to 
general rules of admiralty law the rules must 
be uniform: Here in so many words is the 


those 
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declaration of the majority of the Court speak- 
ing through Justice McReynolds. The learned 
judge said: 


“Considering the fundamental purpose in 
view and the definite end for which such rules 
were accepted, we must conclude that in their 
characteristic features and essential interna- 
tional and interstate relations, the latter may 
not be repealed, amended, or changed, except 
by legislation which embodies both the will 
and deliberate judgment of Congress. The 
subject was intrusted to it to be dealt with 
according to its discretion—not for delegation 
to others. To say that, because Congress 
could have enacted a compensation act appli- 
eable to maritime injuries, it could authorize 
the states to do so, as they might desire, is 
false reasoning. Moreover, such an authoriza- 
tion would inevitably destroy the harmony and 
uniformly which the Constitution not only con- 
templated, but actually established—it would 
defeat the very purpose of the grant. 


Justice Holmes, speaking also for Justices 
Pitney, Brandeis and Clarke, answers the con- 
tention of the majority in the following terms: 


“The single objection that I have heard to 
the law is that it makes different rules for 
different places, and I see nothing in the Con- 
stitution to prevent that. The only matters 
with regard to which uniformity is provided 
for in the instrument so far as I now remem- 
ber, are duties, imposts and excises, naturaliza- 
tion and bankruptcy, in Article 1, § 8. As to 
the purpose of the clause concerning the judi- 
cial power in these cases nothing is said in 
the instrument itself. To read into it a re- 
quirement of uniformity more mechanical than 
is educed from the express requirement of 
equality in the Fourteenth Amendment seems 
to me extravagant. Indeed it is contrary to 
the construction of the Constitution in the very 
clause of the Judiciary Act that is before us. 
The saving of a common law remedy adopted 
the common law of the several States within 
their several jurisdictions, and, I may add by 
way of anticipation, included at least some sub- 
sequent statutory changes. Steamboat Co. v. 
Chase, 16 Wall. 522, 530-534, 21 L. Ed. 369; 
Knapp, Stone & Co. v. McCaffrey, 177 U. S. 
638, 645, 646, 20 Sup. Ct. 824, 44 L. Ed. 921; 
Rounds v. Cloverport Foundry & Machine Co., 
237 U. S. 303, 307, 35 Sup. Ct. 596, 59 L. Ed. 
966. I cannot doubt that in matters with which 
Congress is empowered to deal it may make 
different arrangements for widely different 
localities with perhaps widely different needs. 
See United States v. Press Publishing Co., 219 
U. S. 1, 9, 31 Sup. Ct. 212, 55 L. Ed. 65, 21 
Ann. Cas, 942” 


IS THE THIEF AN ACCOMPLICE OF ONE 
RECEIVING THE STOLEN GOODS.—The iest 
whether a witness is an accomplice, whose tes- 
timony must be corroborated, is whether the 
witness could have been indicted for the offense 





as principal or accessory. Therefore one whom 
the defendant induced to steal money and bring 
it to defendant was not an accomplice whose 
testimony required corroboration. Such was 
the decision in the recent case of Leon v. State, 
189 Pac. 433. 


In this case defendant, it was shown, induced 
cone Rosa Rabago, a young girl, to steal a large 
sum of money belonging to the grandmother 
with whom she was living. The girl, after 
a long search finally discovered a wallet con- 
taining $3,200 in her grandmother’s pillow and 
immediately brought it to the defendant, who 
was subsequently convicted of receiving the 
stolen money. Rosa Rabago was the only wit- 
ness to the crime. Defendant insisted that her 
testimony must be corroborated. The question 
is a difficult one and defendant’s brief was so 
strong in its argument that it made the Court 
to hesitate. In finally reaching the conclusion, 
that the witness was not an accomplice whose 
testimony required corroboration, the Court 
said: 


“We frankly confess that the argument em- 
braced in the well-prepared brief of counsel for 
the defendant upon both of the points dis- 
cussed in this opinion has caused us, at times, 
to waver in our judgment; but we believe, 
after much reflection, that the conclusions 
reached are in accord with the best interests of 
the law-abiding public and the orderly adminis- 
tration of justice, and do not deprive the de 
fendant of any legal rights.” 

Some of the cases are not in accord on the 
question whether a thief is an accomplice of the 
person receiving the stolen goods, especially 
where there is agreement between them to di- 
vide the spoil as there was in this case. People 
v. Kraker, 72 Cal. 459, 14 Pac. 196, 1 Am. St. 
Rep. 65; Moynihan v. People (Colo.), 167 Pac. 
175; People v. Ardon, 158 N. Y. Supp. 817. 


But we are inclined for practical as well as 
for logical reasons to favor the rule laid down 
by the Arizona Supreme Court in the princi- 
pal case. Rosa Rabago could not receive the 
money from herself, she having stolen it; 
therefore she could not be convicted of receiv- 
ing the:stolen money. A person who steals 
property and one who afterwards receives it 
from him, knowing it to have been stolen, are 
guilty of separate offenses, and, without more, 
neither is an accomplice of the other. State 
v. Gordon, .105 Minn. 217, N. W. 483, 15 Ann. 
Cas. 897; Mayes v. State, 11 Okl. Cr. 61, 142 
Pac. 1049; Springer v. State, 102 Ga. 447, 30 
S. E. 971; Miller v. State, 165 Ind. 566, 76 N. 
E. 245; State v. Kuhlman, 152 Mo. 100, 53 S. 
W. 416, 75 Am. St. Rep. 438. 
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THE UNIFICATION OF BRITISH 
COMMERCIAL LAW. 





The project of unifying the whole laws 
of an empire is one which has had a fas- 
cination for rulers and purists from the 
very early times. At first sight the idea 
may appear comparatively simple, only 
needing laborious work for its execution; 
and certainly in the case of an absolute 
monarchy that is all that is needed to carry 
out a scheme of imperial ‘codification. 
Hence the success of Justinian’s Institutes 
of the Roman law, and, though the illustra- 
tion is not so complete, Napoleon’s code. 
The oft cited parallel between the Roman 
and British Empires has frequently brought 
with it the question of imperial legislation. 
No one has yet been bold enough to outline 
a plan for consolidating all the laws of all 
the different parts of the empire, yet we 
find that Chambers of Commerce have often 
advocated the unification of Commercial 
law throughout the British Empire. 


But the promoters of such schemes un- 
derrate the difficulties of enacting, say in 
the Mother Parliament (through the me- 
dium of which we presume codification 
would take place), laws which should oper- 
ate outside the United Kingdom, and espec- 
ially within the self-governing dominions, 
Parliament does not, as a rule, legislate for 
matters within the powers of a local fegis- 
lature, and would not even attempt to pass 
a law operating within any of the self- 
governing dominions except with the clear 
approval of every dominion concerned. In 
the case of a law, (even a solitary meas- 
ure) intended to operate generally through- 
out the empire, or throughout any import- 
ant parts of the empire, there would be the 
preliminary difficulty of obtaining approval 
of the draft. This would mean protracted 
negotiation and then there would be the 
further diffculty of persuading Parliament 
to abstain from amending a law submitted 
for enactment. 





Notwithstanding these obvious objec- 
tions, and the fact that no deliberate at- 
tempt at unification has yet been made, it 
is surprising how, in the absence of any 
design toward that end, the laws of the 
various legislatures within the empire do 
bear a resemblance, both in principle and 
structure. Sir John Macdonell in an in- 
troduction to a compilation of the enact- 
ments of the British dominions made in 
1908, dealt with this point as follows: 


“The history which the various statute 
books summarized in these volumes record 
seems to be everywhere similar. With much 
diversity in detail in this mass of legisla- 
tion, it is surprisingly homogeneous ; it has 
the same aims; it generally adopts the same 
means. Almost all the legislatures are mak- 
ing similar experiments, all making similar 
resolutions the form of leg- 
islation is being standardized. I may add 
that the same ethical level is being adopted 

There is also much conscious and 
direct imitation of English models 
Any important measure which has been en- 
acted in one part of the empire is pretty 
sure to be enacted sooner or later in an- 
other.” 


A very striking proof of the truth of 
these observations is to be found in the 
English Sale of Goods Act passed in 1893, 
which, in its main features, has been very 
widely adopted not only throughout the 
empire but in the United States; and the 
position which that statute has now at- 
tained is shown by the remarks of Lord 
Parker in the case of The Parchim.' 


“It (The Sale of Goods Act, 1893) em- 
bodies the principle that the question © 
whether a contract for the sale of goods 
does or does not pass the general property 
in the goods contracted to be sold must, ir 
all cases, be determined by the intention of 
the parties to the contract. The Act codifies 
the rules by which the intention is to be as- 
certained, but the inferences based on the 
rules may always be displaced by the terms 
of the contract itself or the surrounding cir- 
cumstances, including the conduct of the 
parties. No doubt the municipal law with 
reference to which the parties enter inti the 


(1) 1918 A. C, 161. 
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. . . . . ‘ - . 
particular transaction is material in con- |! that the proved successful draftsmanship 


sidering their intention as to the passing 
of the property ? and if it appears that they 
contracted with reference to a municipal! 
law other than English, and it be further 
proved that the municipal law is different 
in any material respect from the English 
law, this will of course be taken into ac- 
count in determining their intention. But 
having regard to the presumption that un- 
less the contrary be proved, the general 
law of a foreign country is the same as the 
English law, the mere fact that the con- 
tract was entered into with reference to 
the law of another country will be imma- 
terial.” 


The wide success thus attending the op- 
eration of the Sale of Goods Act, suggests 
some points which, though falling short of 
any scheme of codification, yet are in that 
direction, and might be practically benefi- 
cial in a high degree. The suggestion for 
the first of these we take from the report 
of the committee on machinery of govern- 
ment appointed by the Ministry of Recon- 
struction, that “in the sphere of civil gov- 
the duty of investigation and 
thought as preliminary to action might with 


ernment 


great advantage be more definitely recog- 


nized.” Following out that idea then, our 


proposal would be that some common au- 
thority or medium be set up which when 
a law was under consideration by a coun- 
try could he applied to, and could issue 
an authoritative report as to how the law 
stood on the subject in other countries, 
thus bringing to a focus the experience of 
the whole empire with regard to that par- 
ticular matter. In the second place, we 
United States 


might with advantage be considered by our 


think the practice of the 


legislators, that is the issue of a uniform 
or model statute which could be adopted 
by the various legislatures. Thus in the 
United States the Uniform Sales Act 1906 
has been adopted in 19 out of 53 American 
Such procedure is 
by no means unknown here, for in the Rail- 
way Clauses Act and in Table A of the 
Companies 


states and territories. 


in- 
stances of this system, and it appears to us 


Act we have prominent 





of the English Sale of Goods Act, and the 
satisfactory way in which it has stood the 
test of judicial interpretation might pro- 
vide a starting point for introducing the 
system experimentally into the empire, and 
were it found workable and acceptable to 
the constituent legislatures, then it might 
be followed by the enactment of similar 
model acts dealing with such subjects as 
partnership, bills of exchange and those 
other branches of law in which owing to 
the necessities of commerce there is the 
more need of uniformity. 
DonaLp Mackay. 
Glasgow, Scotland. 








EXPEDITING LITIGATION IN THE 
STATE OF WASHINGTON. 

In a timely and interesting contribution 
of W. M. Cain in 90 Central Law Journal 
33, on “The Law’s Delays and Some Pro- 
he refers to the State 
of Washington as being foremost in ex- 
pediting ijitigation, thus: 


posed Remedies,” 


“As nearly as [| 
can learn, the states considered, having the 
greatest expedition in litigation are Wash- 
ington, 


Minnesota, Wisconsin 


and Kansas, in the order named.” 


Michigan, 
Hav- 
ing practiced law here from territorial days 
and having virtually seen the genesis and 
nat- 
that 
the 
That others 
may see how this was accomplished is the 
purpose of this article. 

First: A multiplicity of courts affords 
opportunity for delay. 


development of our legal system, it 
urally affords gratification to know 
this state broken 


has apparently 


shackles of the law’s delay. 


In this State, we 
have the simplest system possible: Justice 
Courts, Superior Courts and a Supreme 
Court. A Justice Court has jurisdiction 
within the county up to $100.00, and of im- 
prisonment not to exceed 30 days. An ap- 
peal to the Superior Court may he prose- 
cuted where the judgment is over $20.00, 


within 20 days, and in criminal cases, with- 
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in 10 days. In Seattle we have five Justice 
Courts ; one of them attends to the munici- 
pal criminal business by direction of the 
city council. Cases are usually disposed of 
within thirty days after filing of a com- 
plaint. 
date with their business and well conducted. 
A woman successfully presides in one of 
The legislature* has provided 


These Courts are invariably up to 


these courts. 
for a small claims department, where de- 
mands under $20.00 are informally adjudi- 
cated by the justice, and that no attorney 
or person other than the plaintiff or de- 
fendant may concern himself in such liti- 
gation without the consent of such justice. 

Second: ‘The Superior Courts have gen- 
eral jurisdiction throughout the state. Each 
county is provided with one court with one 
or more judges. Some counties having a 
small amount of business are comprised in 
a judicial district served by one judge, and 
if he should have a rush of cases the Gov- 
ernor may relieve him by designating some 
judge to help out. In King County, in- 
cluding the City of Seattle, there are nine 
Superior Court Judges, elected for a four- 
year term at the same time, receiving a sal- 
ary of $4,000.00, which will be increased 
to $5,000.00 after January 1, 1921. The 
courts are open for business on every ju- 
dicial day; that is, there are no terms of 
court. Of course, where several counties 
are served by one judge, he would hold 
court at By custom, the 
judges have two months’ vacation, usually 


certain times. 


July and August. During these months 
contested cases may not be forced to trial. 
One judge, however, opens court daily in 
Seattle during vacation to attend to ex parte 
such cases 
submit for 


and emergency business, and 
as the parties may voluntarily 
trial. 
ing vacation when the attorneys agree upon 


Often other judges hear causes dur- 


ahearing. The rules of court provide for a 
presiding judge, who serves for a term of 
Ex parte business, applica- 
tions for continuance, probate and divorce 


six months. 


(1) Laws of Washington, 1919, page 579. 





matters, if uncontested, are heard by him. 


The presiding judge on Saturday morning 
calls the list of cases noted for trial and 
designates a certain number of cases for 
trial on a definite day beginning with the 
second week ; he daily assigns cases for trial 
to the other judges in rotation as any judge 
has finished the business before him. In 
this way it is impossible for anv nerson to 
know in advance what judge will preside in 
a case, and the judges are all occupied as 
long as there are cases on the day’s calen- 
dar. The statute provides for a change 
of trial to another judge, without assign- 
ing a reason except that the party believes 
Applications 
This system 


the judge to be prejudiced. 
for such change are unusual. 
keeps every judge at work and has given 
satisfaction. 

An 


signed by the attorney, requiring the de- 


action is commenced by summons 
fendant to appear and answer in twenty 
days. Then a motion or demurrer may be 
filed and finally an answer. During the 
past three years, suppose a suit was brought 
in the first part of January, it could have 
been tried by the last of February; then 
appealed to the Supreme Court, and ar- 
gued in the month of May, and decided in 
June. Thus a case would be fully disposed 
of within six months. lotions and de- 
murrers are heard on each Saturday, ex- 
cept during July and August, unless by con- 
sent. A motion or demurrer to be heard 
should be noted on or before Tuesday of 
each week for hearing on the Saturday 
following, and is assigned by the clerk of 
the court to one of the eight judges in ro- 
tation. A judge who settles the pleadings 
may not preside at the trial of the case, for 
it may not be assigned to him. 

lf a party desires a jury trial he may 
serve notice demanding a jury and deposit 
$12.00, which is taxed as costs in favor of 
the prevailing party. If no jury be de- 
manded it is waived, except in criminal 
cases, where the defendant is entitled to a 


jury. Most civil cases are heard before the 
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judge, and lawyers often remark that they 
would rather have a judge pass on the 
facts than a jury, even in a damage suit 
against a corporation. In fact, since the 
City of Seattle has acquired the street car 
system, it is the city as a defendant that 
usually demands a jury trial in personal 
injury cases. The law provides for the ap- 
pointment of a court commissioner. Where 
several counties are served by one judge, 
a court commissioner is appointed for each 
county who may attend to business usually 
done by a judge at chambers. In Seattle 
the practice of appointing a court commis- 
sioner has been discontinued, for his deci- 
sions of law or fact were subject to review 
by a regular judge and was not advan- 
tageous. 

Litigation is apparently increasing. The 
presiding judge assigns about 60 cases for 
the trial docket each week, to be disposed 
of by eight judges. There are now 571 
cases ready for assignment or what amounts 
to the same thing, the trial calendar is ten 
weeks in arrears. The only remedy is to 
provide for more judges as business in- 
creases. It is wise economy to have enough 
judges to dispose of litigation promptly. 
‘Considering the size of the city and its 
commercial importance, there should be 
twelve Superior Court Judges in Seattle, 
and they would be able to keep the trial 
calendar free from congestion for several 
years. 


Another method to expedite the trial of a 
case may be adopted by litigants agreeing 
that some attorney, approved by the court, 
preside as judge pro tem. He, pro hac vice, 
has all the powers of a judge to hear and 
determine the cause and may sign any or- 
der or judgment in the trial of the case. 
He is allowed $10.00 a day while engaged 
in the trial, which is paid out of public 
funds. 


Third: ‘The Supreme Court is composed 
of nine judges elected for a six-year term, 
at a salary of $6,000.00 each, but this has 
been increased by statute to $7,000.00 from 











January 1, 1921. There are two depart- 
ments, that is, only one department is in 
session at a time. Three out of five judges 
maz therefore, decide a case, but in such 
event a petition for hearing en banc may be 
filed and the Chief Justice with any two 
associate judges may order a hearing be- 
fore the full bench; or any four judges 
may either before or after a decision by a 
department, order a cause to be heard en 
banc. In this way there is no probability 
that the two departments will conflict in 
their decisions. While the court is divided 
into two departments, in fact and legally, 
there is only one court of nine judges, while 
tor all practical purposes the chief justice 
with four associate judges constitute a 
court. The departments alternate in sit- 
ting every other week until the calendar is 
disposed of. For convenience there are 
terms of court, commencing on the second 
Monday of January, May and October. 
The clerk assigns six cases a day for hear- 
ing. While one department is hearing ar- 
gument, the other four judges are at work 
preparing decisions. During session of the 
court motions and ex parte applications 
are heard on Fridays. At other times on 
the last Friday of the month, except in 
July and August. 


One-half hour is allowed each side for 
oral argument in the Supreme Court. In 
extraordinary cases additional time may be 
allowed. The court has kept its work well 
up to date. Occasionally a case is held for 
some time under advisement, but usually a 
decision may be expected within sixty days 
after argument. 

Washington became a State in Novem- 
ber, 1889, when there were three volumes 
of reports. Since that time 106 volumes 
have been published. This shows that the 
court has determined a large amount of 
litigation which, as will appear from a 
casual inspection, was of a greatly diversi- 
fied character. 

Since territorial days all the judges have 
been elected by popular vote. By statute 
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the nomination and election is non-partisan. 
Everything considered, this State has had 
a satisfactory judiciary. In former days 
there were some promotions to the bench 
that proved unwise, but gradually the peo- 
ple recognized the importance of selecting 
men to judicial office of proper qualifica- 
tions and unquestioned integrity, and upon 
several occasions unworthy aspirants were 
decisively defeated. Whenever the bar has 
taken a determined stand against a candi- 
date, because of personal unfitness, he has 
usually been eliminated by the voters. 


Appeals to the Supreme Court may only 
be prosecuted from a final judgment, with- 
in 90 days, except in cases where a re- 
ceivership, attachment, or injunction be in- 
volved. If a demurrer be sustained there 
is no appeal until the cause is dismissed or 
some final judgment entered which brings 
up for review any order before or after 
judgment. An appeal from an order not 
finally disposing of the case must be taken 
within 15 days. Appellant must serve his 
brief within 90 days after notice of ap- 
peal, and respondent has 30 days to an- 
swer. 


To assert that our court practice and 
procedure are the best that can be devised 
would be absurd. There is opportunity 
for improvement. Occasionally a case 
arises where delays result beyond a rea- 
sonable time, because of the terms of court 
or that the judge holds the case under ad- 
visement, but these are often more the 
iault of counsel or the judge than of the 
law itself. Generally speaking, however, 
our system is expeditious, simple and inex- 
pensive. The judges are diligent, and as a 
rule honestly try to solve questions of fact 
and law to the end that justice may be 
done. There is rarely a complaint, except, 
of course, the defeated party suspects par- 
tiality or some sinister influence to have 
caused his undoing. It is perhaps impos- 
sible to devise a human tribunal that will 
seem infallible, wise and just to defeated 
litigants. ‘Trumbull states it briefly: 





“No man e’re felt the halter draw 
With good opinion of the law.” 

This general outline of our courts, prac- 
tice and procedure may illustrate why the 
State of Washington is given the enviable 
rating of standing first among the forty- 
eight states in expediting litigation. 

Frep H. PETERSON. 

Seattle, Wash. 








BILLS AND NOTES—FOREIGN CORPORA- 
TION. 





ENSIGN v. CHRISTIANSEN et al. 





(Supreme Court of New Hampshire. Merri- 


mack. Feb. 3, 1920.) 





109 Atl. 857. 





In an action by indorsee of a note payable 
to a foreign corporation, which could not sue, 
because it was doing business without compli- 
ance with statute, held that, under the evidence, 
refusal of a charge that the indorsee could not 
recover, if, when he took the note, he knew, or 
was chargeable with knowledge, that the payee 
could not sue, was error. 





YOUNG, J. The defendants asked the court 
to charge that if the plaintiff knew, when he 
took this note, that the company had not com- 
plied with Laws 1913, c. 187, § 1, he could not 
recover. Although section 3 of this act pro- 
vides in substance that the failure to comply 
with the provisions of section 1 shall not affect 
the validity of a contract a corporation makes, 
it also provides that the corporation shall not 
maintain an action on the contract in the courts 
of this state, until it has complied with the 
provisions of that section. The company, there- 
fore, cannot maintain an action on this note 
in the courts of this state, even if the note 
is valid, for it has not complied with the pro- 
visions of section 1. An indorsee for value be- 
fore maturity does not stand in any better 
position than the payee, in so far as defenses 
of which he had notice are concerned. By 
notice is intended either— 
“actual knowledge of the infirmity or defect, or 
knowledge of such facts that his action in 
taking the instrument amounted to bad faith.” 
Laws 1909, c. 123, § 56. 

It can be found that one who knew of facts 


that would have put the ordinary man on in- 











quiry, and failed to do what such a man would 
have done to ascertain whether there was a 
defect in the not acting in good 
faith. Whether the plaintiff knew of such facts, 
and, if he did, whether his failure to make in- 
quiry a lack of good faith, 
pure and simple. 
instruction 


note, was 


constitutes are 


questions of fact The re 


quested should therefore have 
been given, if there was evidence tending to 
prove that the ordinary man with the plain- 
tiff's knowledge of the company and its method 
of business would have done more than he did 
to ascertain whether the company could main- 
tain an this 


action on in the courts of 


this state before taking it as collateral for a 


note 


lean, for, as it appeared that the payee could 
not maintain this suit in the state court, the 
burden him to 
things, that he had no 
took the 
enforce it 
1909, ¢. 


was on prove, among other 
notice at the time he 
that the company could not 


in the courts of this state. 


note 
Laws 
123, § 59. 

The plaintiff knew that the company was a 
Michigan corporation, and notwithstanding he 
testified that he understood the lighting plant 
was delivered to the defendants in Michigan, it 
can be found that he knew it was delivered to 
them in this state. It is a matter of common 
knowledge that most foreign 
corporations to register before doing business 
within boundaries. It cannot be said, 
therefore, that the ordinary man in the plain- 


states require 


their 


tiff’s situation would not have done more than 
he did to ascertain whether the company could 
enforce the note in the 
before accepting it as collateral, if he 
making the loan on the defendants’ 
Bank v. Porter, 79 N. H. —, 109 Atl. 46; 
v. Feeney, 79 N. H. —, 108 Atl. 295. 


courts of this state 
were 
credit. 
Bank 


The court, supject to the defendants’ excep- 
tion, instructed the that the fact the 


plaintiff had not sued the company would not 


jury 


warrant it in finding that he knew, at the 
time he took the note, that there was a de- 
fense to it. Although the plaintiff testified 


that he never had an account with the company, 
his testimony as a whole tends to a different 
conclusion, for it shows that for several years 
he had been loaning the company money from 
time to time and taking notes it received from 
its customers as collateral security for the 
loans. In short, it can be found that the plain- 
tiff was in the habit of making advances to 
the company on notes it took from its cus- 
tomers, ccllecting them as they became due, 
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and giving it credit for the amounts so col- 
lected. There is nothing in the case which 
even tends to the conclusion that it was nec- 
essary for him to bring this suit in order to 
protect himself from loss, for, notwithstanding 
he testified that there had been no time since 
he made this loan when the company did not 
owe him much more than the amount of the 
notes it gave him at that time, he did not say 
that he was not amply secured for all the 
money he had loaned the company. If that is 
the fact, it is improbable that he would have 
incurred the expense incident to prosecuting 
this suit, if he were merely a holder in “due 
course;” that is, it is improbable that he would 
have brought this suit, if he were merely hold- 
ing the note as security, for, as we have seen, 
there is nothing in the case to show that he 
could not have collected all the money the com- 
pany owed him without incurring the expenses 
incident to this proceeding. The court, there- 
fore, should have told the jury that the fact 
the plaintiff had not sued the company was not 
an answer to this suit as a matter of law, but 
that that fact, when taken in connection with 
the other evidence in the case, would warrant 
a finding that the plaintiff had failed to sus- 
tain the burden imposed on him by Laws 1909, 
ce 1238, § 59, of proving that he acquired the 
title as a “holder in due course,” for it is not 
customary for an indorsee to incur the expense 
incident to enforcing a note in another state, 
when he can collect all the money due him from 
the indorser expense to 
himself. 


without trouble or 


Exception sustained. Ail concurred. 


Nore. _ Knowledge that Payee 1s Foreign Cor- 
poration as Putting Indorsee on Inquiry.—It 
seems to be true that the Negotiable Instru- 


ments Act in providing that the maker of a ne- 
gotiable instrument by making it admits that a 
payee has capacity to indorse and indorsee in 
due course holds it free from any defect of title 
as between original parties, makes paper in 
the hands of such an indorsee enforceable, where 
the payee, a foreign corporation, is barred from 
enforcing it. First Natl Bank y. Utterback, 
177 Ky. 76, 197 S. W. 534, L. R. -A. 1918 B, 
838. This case is extensively annotated in the 
L. R. A., supra, and uniformly the cases sup- 
port this view, unless the statute unequivocally 
pronounces a note and the contract back of it 
not merely voidabie but absolutely void and 
when the word void is used the courts scan the 
statute very closely to determine whether the 
use of the word void may not be takén to mean 
‘“oidable.” Commercial Nat. Bank vy. Jordan, 
71 Fla. 566, 71 So. 760; National Bank vy. Pick, 13 
N. D. 74, 99 N. W. 63. 
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Many are the cases where enforceability by 
holders in due course of negotiable papers by 
a foreign corporation has been declared and in 
none of them has the argument been advanced 
that mere knowledge of a maker being a foreign 
corporation has put a holder in due course on 
inquiry as to the validity of any contract back 
of notes or of notes themselves. And yet the 
instant case decides this very thing. 


In Hamilton y. Fowler, 99 Fed. 18, 40 C. C. A. 
47, Lurton, then Circuit Judge, Taft and Day, 
C. J. J.. concurring, held that the fact that a 
note secured by mortgage on land in a state 
where the payee is unlawfully carrying on busi- 
ness as foreign corporation imparts no notice 
to a bona tide holder of the note before matur- 
ity. It was said: “The purchaser before ma- 
turity had a right to assume that this note was 
what it purported to be, and was therefore un- 
affected by any law prohibiting the payee from 
doing business in the state where the land was 
without first complying with the law.” And the 
Utterback case, supra, says in effect that the 
maker says as much when he makes the note. 

An early Massachusetts case declares, how- 
ever, that if the holder be an officer of a 
foreign corporation this is sufficient evidence to 
go to the jury that he knew the note was un- 
enforceable. Williams vy. Cheney, 3 Gray 215; 
S. C. 8 Gray 206. 

The principle of estoppel against a maker has 
been invoked in a suit where a bona fide holder 
sues and is sustained. The Court said: “They 
(innocent purchasers for value) purchased it in 
good faith before maturity; it was negotiable in 
form, and the maker cannot be heard to say, 
as against them * * * that the payee committed 
an illegal act in taking or had no authority to 
dispose of it in the usual course of business.” 
McMann y. Walker, 31 Colo. 261,,72 Pac. 1055. 


In Weir & Craig Mfg. Co. vy. Bonus, 177 II. 
App. 626, the court ignored all claim of defense 
except notice of fraud or circumvention, which 
as we take it means fraud or circumvention 
practiced on the maker of the note. It might 
possibly be fraud for a payee to withhold from 
maker the fact that it could not eniorce if it 
were given, but even this is doubtful if inde- 
pendently there is consideration for the note. 
If he knew the payee was a foreign corporation, 
he waived the payee’s particular incapacity. 


In Edwards v. Hambly Fruit Pro. Co., 133 
Tenn. 142, 180 S. W. 163, the Negotiable In- 
struments Law is referred to as a general law 
as taking within purview foreign corporation 
statutes, and speaks of that law specifically pro- 
viding for an admission by the maker of the ex- 
istence of a payee and “his then capacity to 
indorse.” Of course, it may not be claimed that 
if a statute squarely denounces the note or con- 
tract to be void, this general provision under 
Negotiable Instruments Law could not save it. 
But it would seem very doubtful whether knowt- 
edge itself by a holder for value ought to pre- 
clude from suing. Certainly it ought not to be 
said one ought to hunt around for knowledge, 
where a transaction is regular upon its face. 





ITEMS OF PROFESSIONAL 
INTEREST. 
THE 1920 MEETING OF THE NORTH 
DAKOTA BAR ASSOCIATION. 





The annual meeting of the North Dakota Bar 
Association will be held this year at James- 
town, August 19th and 20th. 

The annual address will be delivered by 
Hon. Peter W. Meldrim, former president of 
the American Bar Association. A paper will 
also be contributed by Hon. William Renwick 
Riddell, Justice of the Supreme Court of On- 
tario. 


CORRESPONDENCE. 
ADDITIONAL REPORT OF THE VIRGINIA 
BAR ASSOCIATION MEETING. 





Editor. Central Law Journal: 

In your issue of June 18th, at page 450, 
appears an account of the proceedings of the 
Virginia State Bar Association, which does 
that body great injustice. One would infer 
from such report that our Association is a 
rather frivolous affair, transacting no business 
whatever, but engaged altogether in amusing 
itself with “intellectual fireworks,’ and in hav- 
ing a good time at the expense of its proper 
dignity. As a matter of fact there came up for 
discussion, among other business, the very im- 
portant subject of the practice of law by lay- 
men and corporations, which was debated 
warmly and at considerable length, resulting 
in the adoption of the following resolutions: 

“Resolved, (1) That it is the sense of this 
meeting that it is in the interest of society that 
the intimate and direct relationship of attor- 
ney and client shall be preserved, and that 
corporate and jay practice of law is destructive 
of that relationship and tends to lower the 
standard of professional responsibility. 

“Resolved, (2) That this Association com- 
mends the efforts of the Richmond City Bar 
Association to have enacted by the last legis- 
lature of Virginia a measure defining the prac- 
tice of law, forbidding such practice by laymen, 
corporations or associations, and prescribing 
penalties for the violation thereof. 

“Resolved, (3) That there be printed in the 
Annual Report copy of the remarks this day 
made by A. W. Patterson, Esq., and that, 
further: this matter be referred to the Com- 
mittee on Legislation and Law Reform who 
shall report on this matter at the next annual 
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meeting of this Association what action if any 
should be taken thereon.” 


It does seem that in a law periodical like 
yours some notice would be taken of the serious 
side of the meeting, if it has any; if none, it 
is hardly worth reporting at all. 

Yours truly, 
A. W. PATTERSON. 

Richmond, Va. 


[We are pleased to have the opportunity to 
print Mr. Patterson’s letter, first, because we 
wish to assure him and others that we are 
anxious as well as willing to learn of the con- 
structive efforts of bar associations; second, we 
are specially interested in the movement now 
become quite general to resist the encroach- 
ments of corporations upon the domain of the 
practice of the law. Our information of what 
was done at the meeting of the Virginia Bar 
Association was supplied by one of the members 
in attendance at such convention who probably 
was so carried away by the inspirational ad- 
dresses that he overlooked the constructive side 
of the convention. We cannot agree, however, 
with our correspondent’s conclusion that a 
meeting of a bar association which has no seri- 
ous side tq it is not worth reporting. If by 
serious, he means some definite action taken or 
some new reform started, we think he is in 
error. Vice President Marshall’s address, at 
the meeting of the Virginia Bar Association, 
although humorous, had in it a powerful appeal 
to return to the old paths of the Constitution 
and a sharp warning of the dangers that lay 
along the road toward a pure democracy. Such 
addresses, even though no definite action is 
taken, tend to strengthen the courage and 
morale of the bar and lawyers return to their 
tasks with a wider and more public spirited 
view of their professional calling.—Eb1rTor. ] 








BOOK REVIEWS. 





AMERICAN LAW REPORTS, ANNOTATED, 
VOLUME I. 





The selected case system is growing in pop- 
ularity if for no other reason than that of 
cost and space. The annotations which are in- 
cluded in all sets of selected cases are prob- 
ably the greatest inducement to the lawyer in 
purchasing such sets, as they furnish the busy 
practitioner with the greater part of his brief. 

There have been many series of selected 
cases, the earliest being the American Deci- 
sions. These were followed by the American 
Reports and these again by the American State 
Reports. The publishers of this series were 
Bancroft-Whitney Company of San Francisco. 
Then the Lawyers Co-operative Publishing 
Company of Rochester, N. Y., entered the 








field with the Lawyers Reports, Annotated, 
which had a very wide circulation. Further 
competition was furnished by the Edward 
Thompson Company, of Northport, L. I., when 
they put on the market the American and 
English Cases, Annotated. But competition 
in this line instead of proving the “life of 
trade” was fast destroying the interest and 
confidence of the lawyers in selected cases. 
In the first place the editors of the different 
series had different ideas*of the importance 
of cases to be selected. That created uncer- 
tainty in the mind of the lawyer whether it 
was possible for an editor to “select” the most 
important cases that a practicing lawyer might 
use in his practice. But if he took all the 
selected case systems on the market, he dis- 
covered that he had many duplications, which 
was a sheer waste of money and shelf space. 
This discouraged him. But the publishers of 
these various systems have solved the prob- 
lems created by their competition by joining 
their various editorial staffs and putting out 
one system of reports which contains no du- 
plication and contain a larger percentage of 
new cases selected according to the judgment 
of one staff of editors by all the editors. 
This new series is known as the American 
Law Reports, Annotated, volume I of. which 
we have before us for review. 


The value of a set of annotated reports con- 
sists exclusively in the ability and experience 
of its editors; and in this respect the new 
series, known as A. L. R. should prove su- 
perior to all others. The editors in chief are 
Burdett A. Rich and M. Blair Wailes. Mr. 
Rich has been for about thirty years editor 
of the Lawyers Reports, Annotated; Mr. Wailes 
has had twenty years’ experience as editor of 
the Edward Thompson Company publications. 
The consulting editor is William M. M¢Kinney, 
well known as the editor of the American and 
English Encyclopedia of Law. The manag- 
ing editors are H. Noyes Greene, Henry P. 
Farnham and George H. Parmele. Mr. Green 
has been the editor in chief of the American 
and English Annotated Cases. Mr. Farnham 
and Mr. Parmele have for more than twenty 
years been editors of Lawyers Reports, An- 
notated. 


There are 159 cases reported in full in 
Volume I and over 100 annotations. The an- 
notations are as a general rule very com- 
plete and exhaustive which indicates that 
each subject of annotation will be treated de 
nono and without reference to annotations in 
any other series of reports. We give a few of 
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the subjects of the longer annotations: Plead- 
ing Containing Self-Serving Declarations in 
Evidence, Liability of Public Officer on His 
Bond for Default and Misfeasance of His 
Clerks and Deputies, Adverse Possession as 
Against Vendor by One Who Enters Under 
Executory Contract, Erroneous Decision as 
Law of the Case in a Subsequent Appeal, Ad- 
justment on Partition of Improvements Made 
by Tenant in Common. 

The annotations both in mechanics and 
scholarship leave nothing to be desired. The 
rule in each state, where there are sharp dis- 
tinctions between the law of the different 
states, is given separately under proper catch 
headings. The state where each decision is 
rendered is set out in black-face type. This 
is a concession to lawyers of the older states 
who desire their own decisions on a point 
and expect to find such decisions. It is also 
a great help to every lawyer in securing a 
line on the law announced by his own local 
decisions before determining what decisions 
in other states may be applicable. The thin, 
light paper used is a great convenience and 
shelf room saver as well as a real luxury. 

This new series of annotated reports is with- 
out doubt the acme of selected case law. Its 
competent editorial staff will insure not only 
thorough annotations, but also careful selec- 
tion, so that a lawyer may feel that he is get- 
ting the best possible selection of leading cases. 
This will help to solve the problem how prop- 
erly to handle the great mass of case law. 

Printed in one convenient volume of 1,765 
pages, bound in cloth and published jointly 
by Lawyers Co-operative Publishing Co., Ed- 
ward Thompson Company and Bancroft Whit- 
ney Co. 





JACOBY’S UNSOUND MIND AND THE LAW. 





With every advancement in the science of 
psychiatry the tendency of the law to approach 
a more accurate estimate of personal respon- 
sibility is gradually furthered. A necessary 
step, however, toward the attainment of such 
result is for neurologists who understand the 
legal point of view to bring to the attention 
of judges and lawyers the knowledge of such 
practical rules of diagnosis which rest on a 
scund experimental foundation. Such a con- 
tribution to the science of forensic medicine 
has been made by Dr. George W. Jacoby in 
his recent treatise on The Unsound Mind and 
the Law. 





Dr. Jacoby approaches his subject from the 
correct point of view, that of one who has 
made a careful scientific study of the abnor- 
mal mind and not of one who with but a 
superficial knowledge of psychiatry treats the 
subject from a legal point of view. The doc- 
tor who tries to teach law is as ridiculous as 
the lawyer who tries to teach medicine. The 
lawyer needs no instruction from neurologists 
as to the objective facts necessary to estab- 
lish responsibility under the law; but he is 
greatly aided by expert advice which explain 
the subjective influences which have brought 
about the acts, words and other concrete 
phenomena which constitute what he terms 
“evidence.” A man commits an act which un- 
der the law makes him responsible to some 
form of punishment or correction. But this 
act must be voluntary. If made under duress 
or compulsion it is not the act of the indi- 
vidual who objectively commits it. It is the 
duty of the neurologist to inform the court 
what, if any, form of mental disease would be 
likely to produce the compulsion which would 
show an apparently voluntary act to be in fact 
involuntary. 


This is the viewpoint of Dr. Jacoby in 
writing this treatise and while he occasionally 
shows some impatience at the lack of judicial 
appreciation of the value of the advice of the 
neurologist in determining the psychic char- 
acter of the acts of the one whese conduct in 
any particular is under investigation he is 
careful not to express an opinion on the extent 
of legal responsibility which shall be visited 
upon the object of investigation. He declares 
that it is proper for the law to punish one who 
is not mentally responsible for the act which 
he has committed where as in the case of al- 
coholic dementia, the individual who committed 
the act has voluntarily put himself in a posi- 
tion of mental irresponsibility. All that he in- 
sists upon is that the courts shall know what 
they are doing so that if it is the policy of the 
law sometimes to punish those who are not 
mentally responsible for their acts, that fact 
should be clearly admitted. 

Dr. Jacoby discusses his subject from three 
points of view. First, the General Relations 
of Jurisprudence and Psychiatry. In this part 
he shows how the courts should approach a 
consideration of questions of mental disorders 
and suggests some practical methods of exam- 
ination of insane persons. In the second part 
of his work he treats of Psychiatric Expertism, 
in which he gives the results of the most re- 
cent scientific experiments and researches into 
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the question of the proper diagnosis of men- HUMOR OF THE LAW. 

tal disorders and classifies these disorders as 

into convenient catagories which he distin- Gov. Morrow, telling of patriotism in the 
guishes by the peculiar manifestations which smeuntaine pea “It is a Stephen Decatur 


alone or in combination differentiate the one 
from the others. 

The author shows the utter unreliability of 
the right and wrong test by showing that 
many persons with diseased minds have pro- 
longed periods of mental health. Fe cites the 
perfectly understood case of epilepsy where 
the paroxysmal discharge seems often to bring 
about at least a temporary restoration. Many 
other mental diseases have the same _ inter- 
mittent character and therefore the “right and 
wrong” test applied by the courts not infre- 
quent works a great injustice. 

The author, we believe, has made a real 
contribution to the science of medical jurispru- 
dence and his work will do much to bring 
about a better understanding between the legal 
and medical professions in the determinatian 
of the fact of insanity in legal proceedings. 

Printed in one volume of 423 pages, bound 
in cloth and published by Funk & Wagnalls 
Co., New York. 


CORPUS JURIS—VOL. 18. 

The principal article in Volume 18 of Cor- 
pus Juris is the article on Deeds, covering 315 
pages closely printed, with copious notes. We 
have examined with great care 
and found it accurate but interest- 
ing. It is Mr. Donald J. 
whose style is both concise and clear. 


article 
not only 


this 
written by Kiser, 
In ad- 
dition to the usual questions discussed under 
such a head—modes of conveyance, form, con- 
tent, and operation— 
the author also discusses the kind and qual- 
ity of the particular estates in real property 
which may be created by deed, and the subject 
of record and registration. His discussion also 
of the subject of restrictions is valu- 
able, especially because of the clear analysis 
of the facts in the decisions on this question. 
Other important subjects discussed in this 
volume are Debt, Action of, Dedication, Depo- 


execution, construction 


very 


sitions, Descents and Distribution, and Dis- 
missal and Non-Suit. 

The mechanical excellence of this volume 
fully meets the high standard set by the 


former volumes of this, the greatest legal en- 
cyclopedic venture of all times. 

Printed in one volume of 1,408 pages, thin 
paper, bound in law buckram and published 
by the American Law Book Co., New York. 





degree of patriotism—the call of country is 
the command of God. Breathitt County, Ky., 
did not send a man in the first or the second 
draft. “very man of draft age already had 
gone.” McCreary County, in the mountains, 
also, led the nation in per capita subscription 
to Liberty Bonds. 


“Even when the little rumpus that Villa 
created on the border appeared to be leading 
toward war, the. mountains were much con- 
cerned. During this period I received a let- 
ter from Silas Sullivan. Sullivan lives in 
Denmark in the mountains. Denmark con- 
sists of a post office and store combined and 
a blacksmith shop. The mail of the Denmark 
post office requires no cancelling machine, 
However, this is the letter that came from 
Silas at Denmark: 


““Dear Ed.: I s’pose you see in the papers 
where them Greasers is a-gettin’ sort of too 


purt. Well, Ed., you know me for a peace- 
able man, what goes before his God every 


meetin’ day. But I expect, Ed., that I’ve got 
3,000 letters urging me to raise a rejiment 
in the mountains to invade Mexico. Now, the 
whisky gauging is keeping me pretty busy, 
Ed., but I just want to advise you that if I 
do raise a rejiment and invade Mexico, there 
won't be any language spoke in hell for the 
next six months but Mex.’ 


“To the ear untrained to mountaineer speech 
that may sound like brag,” the Governor said. 
“I assure you that it is not. I know the 
mountaineer and I accept the letter as a sim- 
ple statement of fact.’—Post-Dispatch. 


“You can’t get an intoxicating drink except 


with a doctor’s prescription,” remarked Mrs. 
Corntossel. 
“Yes,” replied her husband. “I was jes’ 


thinkin’ of writin’ to our boy Josh tellin’ him 
to drop law an’ study medicine.”’—Lovuisville 
Courier-Journal. 


Mr. Hardfax: So your son left us to go 
into a bank in the city? How did he acquit 
himself? 


Mr. Timbertop: He didn’t acquit himself. 
It took the best lawyer in the county to get 
him acquitted——Boston Globe. 
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1. Assiznments—Equity.—Where defendant, 
in consideration of postponement of delivery of 
agreed to leave 
applied in 


shipments of caustic soda, 
bonds on deposit. with a bank, to be 


payment of shipments, but the agreement re- 


quired the intervention of defendant before 
payment. there was no equitable assignment. 
—A. L. Gosselin Corporation v. Mario Tappa- 
relli fu Pietro of America, N. Y., 181 N. Y. S. 
8853. 


Bankruptey—Advances by ‘Trustee.—Ad- 
vances made by a trustee and other 
in connection with the sale by tne pvankruptcy 


estate in bankrupt owned 


expenses 


court of real which 


an interest held chargeable against the pro- 
ceeds.—In re Gietji, U. S. D. C., 263 Fed. 917. 

§5.——Com position.—A composition is a “bank- 
ruptcy proceeding,” the consideration paid be- 
ing but a permitted substitute for the bank- 
rupt estate, to be administered by the court 


procedure, so 
Shoe Co., 


under the same restrictions and 
applicable.—In re Bickmore 
Fed. 926. 
4.———_Creditor Defined.—Under Bankruptcy 
Act. § 64a, providing for the payment of taxes 
in advance of dividends to creditors, and sec- 


far as 
yD. & D. C., 368 


tion 1, subd. 9 (section 9585, defining “creditor” 
as including any one owning a demand prov- 
able in bankruptcy, taxes are not entitled to 
priority over fees of the clerk, trustee, and ref- 








eree and other expenses of administration.— 
In re Jacobson, Smietanka vy. Zibell, U. S. C. C. 
A., 263 Fed. 883. 





Creditors Secured.—Furnishers of ma- 
terials to a bankrupt building contractor, who 
had served attested accounts on owners of 
buildings under construction, which under the 
laws of the state effects an attachment on 
any money then or subsequently due the con- 
tractor, held secured creditors within Bank- 
ruptey Act, § 1 (23), Conyp. St. § 9585, and not 
entitled to vote for trustee in the absence of 
proof that no money due or became due 
to which their lien could attach.—In re Ger- 
raud, U. S. D. C., 263 Fed. 908. 


6. 


was 





Improvements.— Where 
his funds in making tmprovements on 
the land of another with such other person’s 
consent, knowing that he did not retain prop- 
erty sufficient to satisfy his creditors, the trus- 
tee in bankruptcy’s lien on the land is merely 
for the increased value by reason of such im- 
provements and not for the amount actually 
expended, in view of Revisal, 1905, § 
Garland v. Arrowood et al., N. Car., 103 S. E. 2. 


7. Revocation of Discharge.—Under Bank- 
ruptey Act, § 15, authorizing the judge to re- 
voke a discharge in bankruptcy if obtained 
through fraud of the bankrupt, the fraud re- 
ferred to is fraud in the procurement of the 
discharge, and not fraud which, on objection 
by the trustee or creditors, would have pre- 
vented the bankrupt from receiving a _ dis- 
charge.—In re Weintrob, N. Car., 263 Fed. 904. 
~ 8 -Subrogation.—That surety on note of 
bankrupt also secured same by mortgage on 
his property does not give him greater rights 
in estate of bankrupt, and he can only par- 
ticipate therein by subrogation to rights of 
creditor, in case latter fails to prove claim, to 
extent that he has discharged debt, under Bank- 
ruptey Act, § 57i—U. S. Farming Co. v. Bran- 
non; In re John Swigart Co., U. S. C. C. A,, 
263 Fed. 891. 

% Banks and Banking—Depositor.—The re- 
lation of banker and depositor creates the rela- 
tion of debtor and creditor, as the depositor’s 
money is taken by the bank in the nature of 
a gratuitous loan, and thereupon it charges 
itself with a debt absolutely due to the deposi- 
tor.—Delano v. Equitable Trust Co. of New 
Yoru, NM. TF... 164 M. T.. &. 36S. 

10.——Notice of Dishonor.—If bank to whom 
bill had been. negotiated sustained loss ‘by 
reason of negotiability of bill and bank’s fail- 
ure to notify drawer of dishonor. it could not 
make good its loss from drawer’s deposits: 
but. if bill was not negotiable the hank .could 
hold savings deposit to satisfy drawer’s debt 
to hank or transfer amount of loss from 
drawer'’s savings account to credit side of draw- 


bankrupt = in- 
vested 


655.— 











er’s open account.—James y. Carolina Nat. Bk., 
S. Car.,. 1038 &.. B.. 27. 
11. Bills and Notes—Foreign Corporation.— 


doing business 
1913, c. 187, § 
it for purchase 


Where a foreign cornoration, 
without complying with Laws 
1. could not sue on note given 
price of articles sold, an indorsee of such a 
note stands in no better position than the 
pavee, where he had notice of such defense; no- 
tice in such case being. under T.aws 1909, ¢. 123, 
& § actual knowledge of the infirmity. or 
knowledge of such facts that his action in tak- 
ine the instrument amounted to bad faith— 
Ensign v. Christiansen, N. H., 109 Atl. 857. 

12 Notice.—Willful disregard of known 
facts showing want of title or willful evasion 
of knowledge of the facts, in purehasine ne- 
eotiahle bonds pmounts to bad faith.—Morris 
v. Muir. N. Y., 181 N. ¥. S. 913. 

13. Boundaries—NMeander Line.—Where the 
houndary lines as, described in the patent were 
intended as the meander lines of a stream or 
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shore, the actual stream or shore line is the 
boundary, not the meander line if it departs 
therefrom.—City of Los Angeles v. San Pedro, 
L. A. & S. L. R. Co., Cal., 189 Pac. 419. 


14. Brokers—Commissions.—Where broker’s 
claim to commission rests merely on his find- 
ing a purchaser and not upon efforts whereby 
the purchaser was induced to make the pur- 
chase, the act of the broker must be the foun- 
dation of the negotiations between the pur- 
chaser and the seller—Low vy. Paddock, Mo. 
220 S. W. 969. : . 

15. Termination of Agency.—A ,contract, 
giving brokers the right to seii iand on com- 
mission, which fixed no time for the termination 
of contract, is presumed to continue only for a 
reasonable time, depending on the nature of 
the contract, the circumstances under which 
it was executed, and all the circumstances of 
the case.—Cosquyt v. Shower et al. Col., 189 
Pac. 606. 

16. Carriers of Geoods—Special Damage.— 
Ww here, when plaintiff's agent shipped a trunk 
containing watchmaker’s tools to plaintiff, the 
carrier was not notified that a loss of the tools 
might prevent plaintiff from holding a recently 
secured position, plaintiff's notice some two 
weeks thereafter at a time when the trunk 
had already been lost in transit will not war- 
rant recovery of such special damages, the no- 
tice subsequently given not bringing tne case 
within the rule, which allows recovery of such 
damages, where the carrier is notified at the 
time when the goods have arrived at destina- 
tion and are in its possession ready for deliv- 
ery.—Southern Express Co. v. Couch, Ark., 220 
S. W. 823. i 

17. Carriers of Passengers—Elevator.—The 
relation of carrier and passenger did not exist 
between a hotel and a guest who walked into 
the elevator shaft when the elevator was absent 
from the floor and was injured.—Johnson ec. 
= Hotel Co., Inc., et al., lowa, i77 N. W. 

18. Chattel Mortgages—Condition Broken.— 
Title to mortgaged chattels vests in the mort- 
gagee immediately after default, though they 
are not reduced to possession and the equity 
of redemption is not foreclosed.—Day v. Jade 
Contracting Co., N. Y., 181 N. Y¥. S. 74u. 

19. Contraects—Indivisibility—One or more 
obligees of an indivisible contract cannot cause 
contract to be annulled against tine wishes of 
one or more of their co-obligees; the consent 
of all being required.—Green et al. v. Standard 
Oil Co. of La., La., 84 So. 211. 

20. Practical Construction.—Interpretation 
and construction which parties themselves 
place upon a contract will be adopted by court 
if contract is “ambiguous;” that is, if terms are 
reasonably susceptible of different construc- 
tions.—Webb-Kunze Const. Co. v. Gilsonite 
Const. Co. et al., Mo., 220 S. W. 827. 

21. Substantial Performance.—A_ contrac- 
tor and builder who has in good faith endeav- 
ored to perform all that is required of him 
by the terms of his contract for the construc- 
tion of a building, and has in fact substantially 
performed the same, is ordinarily entitled to 
sue upon his contract and recover the con- 
tract price, less proper deductions therefrom 
on account of omissions, deviations, and de- 
fects chargeable to him, especialty wnere the 
owner occupies and uses such building.—Kel- 
ley v. Hamilton, Okla., 189 Pac. 535. 

22. Tender.—Whether the mutual terms of 
a contract are dependent, so that either par- 
ty, in order to recover upon it, must show 
a tender of performance on his part, depends 
always upon the intent of the parties as gath- 
ered from the contract itself—Cleveland v. 
Clark, N. Y., 181 N. Y. S. 756. 

23. Cenversion—Implication of Law.—Con- 
version of realty into personalty may be ef- 
fected by an agreement, as a trust agreement, 
as well as by will or otherwise, and there 
need be no specific directions to sell the land 
to convert, but the direction may arise by 
necessary implication from nature of instru- 
ment.—In re Stephenson’s Estate, Mo., 177 N. 
W. 579 P 

















24. Corporations—Lien on Stock.—In the ab- 
sence of statute, by-laws, or agreement, a cor- 
poration has no lien upon the stock of a stock- 
holder for a debt due from the stockholder to 





the corporation.—Lask v. Bedell, Inc. N. J., 
109 Atl. 849. 
25. Mismanagement.—A corporate officer 


may be held liable for profits lost by his mis- 
management and past profits of an established 
business constitute a legitimate basis on which 
to estimate future profits of the same business 
properly managed, which were not realized be- 
cause of defendant's mismanagement.—Good- 
win et al. v. Milwaukee Lithographing Co. et 
al., Mo., 177 N. W. 618. 

26. Criminal Law—Appeal and Error.—When 
counsel without objection permits tHe court 
to submit the case to the jury on a certain 
theory, and takes his chances of a verdict, 
he should not be heard to complain.—Com- 
monwealth v. Scherer, Pa., 109 Atl. 867. 

27. Corpus Delicti.—In prosecution for rape 
on insane woman, defendant’s confession of 
the act, taking it in its fullest force, although 
it may be used to aid proof, cannot of itself be 
held to prove the corpus delicti—Cokely v. 
State, Tex., 220 S. W. 1099. 

28. Intent.—When the denounced act is a 
purely innocent one, forbidden by the Legis- 
lature from considerations of public policy, no 
criminal intent is necessary; the doing of the 
act alone being the crime, and ignorance and 
mistake of fact not being a defense.—People 
v. Atwater, N. Y., 181 N. Y. S. 742. 

29. Misdemeanor.—A defendant charged 
with a misdemeanor may be tried in his ab- 
sence, if he has been duly served with process 
or has been admitted to bail—Starkey v. Com- 
monwealth, Ky., 220 S. W. 1077. 

30. Mixed Jury.—Where, though the jury 
might have sentenced defendant to death, he 
was sentenced to only 20 years’ imprisonment, 
he is not entitled to a reversal on the theory 
that, as the prosecuting witness was a white 
woman and the defendant was a negro, the 
jury of white men were prejudiced against 
him; it appearing that a jury composed en- 
tirely of his own race could not have failed 
to mete out to defendant at least an equal pun- 
ishment.—Brown v. Commonwealth, Ky., 220 S. 
W. 1052. 

31. Damages—Liquidated.—Where a number 
of iron manufacturing concerns entered into 
a contract to protect themselves against de- 
mands of their employes which provided for a 
common fund to which each of the parties con- 
tributed, to be distributed, upon breach of the 
contract by any of the parties, to the others 
as damages in proportion to the gross business 
done by them, the amount to be so paid was 
liquidated damages, and not a penalty.—Dvyer 
Bros. Golden West Iron Works et al. v. Central 
Tron Works et al., Cal., 189 Pac. 445. 

32. Penalty.—Where stipulated sum con- 
tained in a bond was out of the proportion of 
the damage sustained, it will be treated as a 
penalty.—City of Nashville v. Nashville Trac- 
tion Co., Tenn., 220 S. W. 1087. 

33. Death—Presumption of.—The presump- 
tions that a man lives until the lapse of the 
seven-year statutory period after his disap- 
pearance and against suicide are rebuttable.— 
Bergman v. Supreme Tent, Knights of Macca- 
bees of the World, Mo., 220 S. W. 1029. 

34. Dedication—Offer to Dedicate.—At any 
time before acceptance or acting upon of a 
map constituting an offer to dedicate certain 
strips of land to street purposes, or before 
rights had accrued -thereunder, it could be 
withdrawn and annulled.—Stillman v. City of 
Olean, N. Y., 127 N. E. 267. 

35. Platting —When owner of suburban or 
other property has it platted, showing lots, 
parks, streets, alleys, etc., and sells off lots or 
any of them in reference to plat, as between 
parties, action constitutes a dedication of 
streets, etc., for public use, though not pres- 
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ently opened or accepted or used by the public. 
Wittson et al. v. Dowling et al, N. Car., 103 


36. Deeds—Cancellation.—The grantor in a 
general warranty deed cannot maintain a bill 
in equity for cancellation on account of a 
mere failure of the grantee to perform a 
promise forming in whole or in part the con- 
Sideration, unless such promise amounts to a 
condition.—New Orleans Great Northern R. Co. 
v. Belhaven Heights Co., Miss., 84 So. 178. 

37. Easement — Adverse Possession.—The 
mere use of a road over unenclosed lands for 
the statutory period for creation of an ease- 
ment by prescription does not raise presump- 
tion that the use was under claim of right, or 
adverse to the rights of the owner of the soil. 
—Flener v. Lawrence et al. Ky., 220 S. 
1041. 

38. Equity—Laches.—Mere lapse of time 
never constitutes laches, but in addition the 
court must find that it would be inequitable 
to grant the relief prayed for.—Minnesota Mut. 
Inv. Co. v. McGirr et al.; McGirr et al. v. Min- 
nesota Mut. Inv. Co. U. 8S. C. C. A. 262 Fed. 
847. 

39. Evidenee—Date of Contract.—The date 
written at the beginnig of a contract is only 
presumptive evidence that it was executed on 
that day, and testimony as to when it was ac- 
tually signed and delivered is admissible.— 
Davidson v. Poague et al. U. S. GC. A. 263 
Fed. 876. 

40. Exchange of Property—Election.—Where 
through fraud practiced upon him plaintiff was 
induced to trade valuable lands and buy a 
worthless farm, plaintiff may either rescind 
the contract within a reasonable time and re- 
cover his payments or he may retain the prop- 
erty and sue for damages.—Meir v. Hart et al., 
Ark., 220 S. W. 81 

41. False Pretenses—Bogus Check.—In prose-_ 
ecution for obtaining merchandise and cash 
from firm by means of bogus check passed to 
a named employe with intent to defraud firm, 
evidence showing transaction was through em- 
ploye of firm other than one named in informa- 
tion was not a material variance.—Madison v. 
State, Ariz., 189 Pac. 429. 

42. KFraud—Damages.—Where vencor mis- 
represents the amount of indebtedness against 
the property, purchaser cannot, without alleg- 
ing frand and without repudiating entire trans- 
action, recover damages; but, where fraud is 
alleged, purchaser may keep the land and re- 
cover damages for the fraud.—Qualley v. Citi- 
zens Sav. Bank, Iowa, 177 N. W. 539. 

43. Measure of Damages.—The measure of 
damages for false statements inducing a pur- 
chase of land as to its quality, condition, or 
any fact entering into its value is the differ- 
ence between the actual value and the value 
as it would have been if the property had been 
as represented.—Thompson et al. v. Lyons et 
al., Mo., 220 S. W. 940. 


44. Fraudulent Conveyances—Following Pro- 
ceeds.—Where a debtor, to defraud creditors, 
conveyed land, took back a mortgage, and as- 
signed the mortgage to one who subsequently 
foreclosed it, a ereditor might as against the 
assignee follow the proceeds of the sale and 
treat it as taking the place of the real prop- 
erty on which the mortgage was an apparent 
but fraudulent lien.—Jasper v. Rozinski, N. Y., 
127 N. E. 189. 


45. Mental Purpose.—Where there are no 
actual creditors to be defrauded, and there is 
only a mental purpose to hinder imaginary 
ereditors, equity will relieve against transfers 
of property without consideration.—Hoff et al. 
v. Hoff et al., Kan., 189 Pac. 613. 

46. Frauds, Statute of—Printed Name.—A 
printed name, when at the top of an order 
blank, may be appropriated or assigned to a 
particular transactions a signature only where 
the remainder of the blank has been filled in 
by the party to be charged therewith or his 
duly authorized agent. and a buyer, writing 











_ duly 





his order on seller's blank, cannot be seller's 
authorized agent.—Eugene L. Lezinsky 
Co. v. Hoffman, N. Y., 184 N. Y. S. 732. 

47. Garnishaent—Public Purpose.—Funds of 
a drainage district on deposit in a bank can- 
not be reached by garnishment at law. the 
commissioners of the district being an agency 
of the government created for public purposes. 
—Bayou Meto Drainage Dist. et al. v. Chap- 
line et al., Ark., 220 S. W. 807. 


48. Highways—Law of Road.—Where a per- 


son driving a motor vehicle upon a _ public 
highway, on meeting another motor vehicle, 


fails to turn to the right, and by reason there- 
of collides with the other vehicle, which is on 
the proper side of the highway, he is guilty 
of negligence, and is liable for the injury in- 
flicted upon the vehicle injured.—Flynt v. Fon- 
dren, Miss., 84 So. 188 

49. Homestead — Defined.—The “homestead 
right” is not limited to a mere holding of the 
legal title to the exempt property “from forced 
sale.” It contemplates and includes the bene- 
ficial, peaceful, and uninterrupted use and en- 
joyment of such property. Such right is su- 
perior to the claims of creditors. The policy 
of the law concerning it is to preserve the home 
tor the family, even at the sacrifice of just de- 
mands, and to protect the family from desti- 
tution and want.—Hill v. First Nat. Bk. of Mar- 
ianna et al., Fla., 84 So. 190. 


50. Infants—Disaffirmance—An infant, hav- 
ing executed a title bond to land, may disaf- 
firm after reaching majority.—Miller v. Edwards 
et al., Ky., 220 S. W. 1056. 

51. Insuranee—Insurable Interest.—A ware- 

houseman has an insurable interest in goods 
to which he has no title, and may recover for 
their loss in its entirety under a policy insur- 
ing goods held “in trust or on commission,” or 
“sold but not removed.’’—Lewis v. Home Ins. 
Co., MN. ¥., 161 N. ¥. &. 889. 
Insurable Interest.—In orden that a 
beneficiary have an “insurable interest” in the 
life of insured, the continuance of the life of 
insured must be to beneficiary’s advantage or 
benefit, or insured must be under some obliga- 
tion to render beneficiary care and assistance 
in time of need.—Sovereign Camp of Woodmen 
of the World v. Muth, N. J., 109 Atl. 853. 

57. Suicide—If insured met his death by 
intentional suicide, while sane, no recovery 
could be had under a policy insuring against 
accidental death; such death not being an “ac- 
cident,’ and the suicide section of the statute 
being in no way involved.—Rollins v. Business 
—— Acc. Ass’n of America, Mo., 220 S. W. 
1022. 

54. Judgment.—To entitle a party to the cor- 
rection of a judgment because of mistake or 
oversight, the grounds for the relief must ap- 
pear by the record and cannot be shown by 
outside evidence.—Pond Creek Coal Co. v. Day 
et al. Ky., 220 S. W. 1053. 

55. Landlord and Tenant—Abandonment.— 
An action for damages for breach of share- 
crop land contract accrues to the landlord 
against the tenant when the latter abandons 
the contract and thereby maxes performance 
impossible.—Weir v. Coyser, Miss., 84 So. 184. 

56. Subletting.—Lease of premises to hat- 
ter and furrier, with covenant by lessee that 
character of occupation should not be changed 
without written consent of landlord, and that 
they should not be let or sublet without such 
consent, was not against public policy, but en- 
forceable by lessor in suit for injunction, as 
stipulated in lease —F. F. Proctor Troy Prop- 
gaa Co. v. Dugan Store, N. Y., 181 N. Y. S. 
786. 

57. Limitation of Actions—Tolling Statute.— 
A payment to toll the statute of limitations 
must be made or authorized by the debtor.— 
White v. Pittsburgh Vein Coal Co., Pa., 109 
Atl. 83 

58. Malicious Presecution—Judgment as Bar. 
—A plaintiff cannot maintain an action for 
malicious prosecution of a civil suit wherein 
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ons 
judg tent " vained against him upon the 70. —Consideration.—Payment of interest in 
claim su fhe cenct of the judgment advance of maturity constitutes sufficient con- 
establishes 1) d of tie laim so that Sideration for extension of time for payment 


the transfer thereof priot. to suit cannot be 
held wrongful.—Martin v. Cedar leke Ice ¢ 
et al., Minn., 177 N. W. 631. 

59. Master and Servant—Warning.—‘The rine- 
ing of bells and sounding of whistles on mov- 
ing engines in a switching yard tend to con- 
fuse rather than to warn section hands, and 
failure to give such warning is not negligence. 
—Curtis v. Erie R. Co., Pa., 109 Atl. 871. 

60. Marriage—Fraud.—A marriage induced 
by fraud is not void, but voidable merely, and 
may be ratified by the injured party, or action 
may be brought to annul it, but until decree of 
annulment is valid and subsisting.——Taylor v. 
Taylor, N. Y.,.181 N. Y. S. 894. 

61. Mortgages tevivor.—Where a note se- 
cured by a mortgage comes into the hands of 
the maker and mortgagor, confusion takes 
place, extinguishing the obligation and the 
subsequent reissue of the note does not revive 
the mortgage.—McDonald v. Harkness et al., 
La., 84 So. 205. 

62. Municipal Corporations — Invitee An 
employe of a village in sole charge of a power 
plant has no authority to invite third persons 
to enter the premises, where the purpose of 
entry is personal to himself, so as to render 
the village liable for injuries resulting to them. 
—Coburn v. Village of Swanton, Vt., 109 Atl. 
854. 

63. Navigable Waters — Riparian Owner.— 
Only public right of navigation in shore below 
high-water mark is superior to rights of ri- 
parian owner, rights of fishing, boating. hunt- 
ing, bathing, taking shellfish, seaweed, etc., 
being extinguished by any exclusive occupation 
of soil below high-water mark by riparian 
owner.—Town of Qrange v. tesnick, Conn., 
109 Atl. 864 

64.——Riparian Owner.—Riparian owner held 
to have no title to bed of river, and its — 
to maintain a dam is confined to easterly half, 
and rests on permission of Laws 1804, c. 43.— 
Thompson v. Ft. Miller Pulp and Paper Co., 
N. Y., 181 N. Y¥. Sup. 714. 

65. Negligenee—Children.—Strangers are not 
liable to children for negligence in carrying 
on their business beyond what would be their 
liability to others equally free from blame.— 
Peters v. Pierce et al., La., 84 So. 198. 

66. Nuisanee—Rights of Habitation.—A land- 
owner, who has a deposit of limestone on his 
land may be liable for maintaining a nuisance 
though he operates his quarry without negli- 
gence. Rights of habitation are superior to 
the rights of trade and whenever they conflict 
the latter must yield. Such a business must 
be conducted in such a.manner as not to in- 
terfere materially with the health or physical 
comfort of people living in the neighborhood. 
—Millet v. Minnesota Crushed Stone Co., Minn., 
177 N. W. 641. 

67. Partnership—Accounting.—A partner can- 
not maintain an action at law for share of 
profits against his copartner before final ac- 
counting or settlement of the partnership af- 
fairs.—Pope v. Thompson, Wis., 177 N. W. 607. 

68.——-Land.—At common law a partnership, 
as such. not being a person, is incapable of tak- 
ing and holding title to land, but purchases 
of land made by a partnership are not void; 
title vesting by operation of law in partners 
as tenants in common with all usual attributes 
of estate of such nature, subject only to equi- 
table charge for payment of firm debts when 
other assets are exhausted—Curtis et al. v. 

Reilly et al., Iowa, 177 N. Wi 535 

69. Prineipal and Agent—Undisclosed Prin- 
cipal—Where agents made a contract leading 
the other party to believe they were acting 
for themselves, when in fact they were act- 
ing for an undisclosed principal, either they 
or the undisclosed principal are liable to the 
other party on such contract.—Schwartzreich & 
Goodman Co. v. 
784. 
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to the principal to make extension discharge 

sureties.—Colvin et al. vy. Cloner, Ark., 220 S. 
W. 832. 

4 « Lager ersonal Liability.—A _re- 

j persona Mw liahle only for 
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is : ble, except in hi 
or damage emused b 
th negligence vi ne the prop- 


erty involved in the receiversihip.- Her 
Claffey, Ind., 127 N. E. 193. 

72. Sales—Improvident Transfer.—A _ volun- 
tary transfer of property, however improvident 
or ill-advised, and even though induced by bad 
advice, cannot be set aside by a court of equity, 
in the absence of proof of fraud.—Cochrane v. 
Garvan, Alien Property Custodian et al., U. S. 
D. C., 263 Fed. 940. 

73. Speeifie Performance—Statute of Frauds. 
—Where defendants orally agreed to convey to 
plaintiff some _portion of a specific property, but 
in nine years intervening between agreement 
and commencement of action plaintiff never 
went into possession, nor did anything, while 
defendants deeded part of land to third party 
and state appropriated part, equity is without 
jurisdiction to decree specific performance 
statute of frauds being pleaded.—Mitchell v. 
Niagara, Lockport & Ontario Power Co., N. Y., 
181 N. Y. S. 899. 

74. Tenancy in Common—tnities—The dis- 
tinetive and controlling feature of a tenancy 


in common is unity of possession; each one hav- 
ing a right to possession in the whole and evy- 


ery part of the property.—Adderholt v. Low- 
i 


man et al., N. C., 103 N. E. 





75. Vendor and Purehaser-——Suspensive Con- . 


dition.—An agreement for the sale and pur- 
chase of real estate does not operate a change 
of title and place the property at the risk of 
the prospective purchaser, the more especially 
when entered into subject to suspensive con- 
ditions, specified or well understood. Hence, 
where the property is destroyed by an act of 
Providence, pending the fulfillment of the con- 
ditions, the loss falls upon the seller, and he 
has no right of action, either for specific per- 
formance or damages.—Page v. Loeffler, La., 84 
So. 194. 

76. Wills—Burden of Proof.—A wife who 
participated in transactions and advised her 
husband with reference to his business did not 
become charged with a trust with reference 
to his property, so that when he made a will 
devising his: property to her she did not have 
the burden of showing that she did not exer- 
cise undue influence on him.—Hern et al v. Dy- 
sart et al., Mo., 220 S. W. 908. 

77.——Reformation.—While the courts will 
give effect to an instrument disposing of an 
estate, where such instrument manifests the 
intention to dispose of all his property, yet 
it cannot reform a will, so as to give it validity, 
and cannot by construction write into wills 
provisions which the maker may be supposed 
to have attempted to make, but not evidenced 
by the terms of the instrument.—Jones et al. v. 
Carey, Miss., 84 So. 186 ; 

78.—Undue_ Influence.—Persuasion which 
leaves testator free to adopt his own course 
is not undue influence, which will avoid a 
will, which must go to the extent of depriving 
him of his free agency and operate at the 
time of execution "e iy will.—Blackhurst et al. 
v. James et al., TIL, N. E. 227. 
Phe gate law favors the vesting 
and construes the adverbs of time, 
in a devise of remainder limited upon a life 
estate. as relating to the time of the enjoy- 
ment of the estate, not to the time of its vest- 
ing.—Montague v. Curtis, N. Y., 181 N. Y. S. 
709. 

80. Witnesses —Tnconsistent Statement.—A 
statement of a witness out of court, incon- 
sistent with his testimony, discredits the wit- 
ness —Donovan v. Alliance Electric Co., N. Y., 
181 N. Y. S. 823. 
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